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A B S T R A C T   

On 25 June 2021, the Law on Euthanasia in Spain came into force, providing for two modes of helping an in-
dividual end their life: euthanasia and/or medically assisted suicide. Among the requisites that a request for 
euthanasia has to fulfil are that the individual must be suffering a severe, chronic and debilitating condition or a 
severe and incurable disease, at the same time as that person shows the necessary competence to decide. The pos-
sibility exists that a patient suffering mental health problems submits such a request; however, the specific 
characteristics of a mental health disorder make such a request considerably more complex. In this article, based 
on a narrative review of the law itself and the related literature, the requisites established under the law are 
analysed from an ethical-legal perspective with the aim of defining when a request for euthanasia from a person 
with a mental health disorder may be deemed legitimate and in line with legal provisions. This should help 
clinicians make rational, reasoned decisions when dealing with a request of this type.   

1. Introduction 

Debates centred on the issue of euthanasia are gaining increasing 
importance in liberal societies. In Spain, although the fight for the 
decriminalization of euthanasia has been deliberated in public for de-
cades, it was not until 25 June 2021 that Organic Law 3/2021 of March 
24 regulating euthanasia came into force. This made Spain the fourth 
European country to draft legislation on euthanasia and the first to 
introduce an ex ante procedure, that is, a qualified assessment under-
taken by a Comisión de Garantías (a so-called guarantee and evaluation 
committee) prior to euthanasia being performed. In this way, Spain 
introduced a procedure that is characterised by both guaranteeing citi-
zens’ basic rights (and ensuring due process), but one that is, at the same 
time, also more bureaucratic in its application. It is a law that prioritises 
the principle of patient autonomy, while also guaranteeing that 
healthcare workers can declare themselves conscientious objectors and, 
in this way, protect their right not to be involved in such procedures. 

The law provides for two forms of assisted dying: euthanasia and 
medically assisted suicide; however, when a request for help to end a life 

is made on mental health grounds, various scenarios have to be carefully 
distinguished. A first possible scenario might be that of a person pre-
senting comorbidity, that is, a mental disorder in conjunction with 
another serious somatic disorder. It could be the case that suffering from 
an incurable or debilitating cancer, or amyotrophic lateral sclerosis, for 
example, has led to depression and anxiety, but that the reason under-
pinning the request for euthanasia is not the mental health problem, but 
rather an inability to tolerate the suffering that this diagnosis supposes. 
In this case, it is the underlying diagnosis, not the mental illness, that 
moves the patient to seek assistance in ending their life. A second 
possible scenario might be that of a person suffering from a mental 
illness that causes intolerable suffering and which conditions all their 
activities of daily life, as well as their capacity for expression and rela-
tionship, and that such limitations will persist over time without any 
possibility of cure or improvement. It is this specific scenario that we 
wish to discuss in this article, one in which the basic diagnosis is 
psychopathology. 
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2. Legislation regulating euthanasia in Spain 

The new legal framework regulating euthanasia establishes a new 
individual right in the Spanish legal system. This right, as is stated in the 
preamble to the Organic Law, is linked to the fundamental right 
enshrined in the Constitution to life as well as to other rights, including 
the higher values of freedom, physical and moral integrity and dignity, 
among others. When analysing this new right in the specific case of a 
person with a mental disorder that requests help in dying, it is clearly 
relevant to know the essential requirements defined in this law, what 
role the attending and consultant physicians have, and what the legal 
reasoning is in other countries with greater legal experience in this field 
of assisted dying. 

2.1. The requirements for receiving assistance in dying 

Article 5 of Organic Law 3/2021 of March 24 regulating euthanasia 
establishes the requirements for requesting assistance in ending one’s 
own life as follows:  

a) Have Spanish nationality or legal residence in Spain, or a certificate 
of civil registration that certifies to a period of residence in Spanish 
territory of more than twelve months, be of legal age and fully 
capable and conscious at the time of the request. 

b) Have, in writing, all relevant information about the medical condi-
tion, the various alternatives and possibilities for action, including 
that of access to comprehensive palliative care within the common 
portfolio of services and healthcare provisions to which that person is 
entitled in accordance with the rules of the care and protection of 
dependents.  

c) Have, of their own free will, made two requests in writing, or by any 
other means that can be recorded, and which have not been induced 
by any external pressure, with a period of at least fifteen calendar 
days between the two requests.  

d) Suffer a serious and incurable disease or a serious, chronic and 
incapacitating condition under the terms set out in this Law, as 
certified by the attending physician.  

e) Give informed consent prior to receiving the provision of help to die. 
Such consent shall be incorporated in the patient’s medical history. 

To ensure the correct interpretation of Article 5 section d), the def-
initions contained in Article 3 of the Spanish legislation on euthanasia 
need to be taken into consideration:  

1) Suffering a serious, chronic and incapacitating condition: refers to “those 
limitations that have a direct impact on the patient’s physical au-
tonomy and activities of daily life, preventing them from caring for 
themselves, as well as on their capacity for expression and rela-
tionship, and that are associated with constant and intolerable 
physical and psychological suffering, it being certain, or there 
existing a high degree of probability, that these limitations will 
persist over time without any appreciable possibility of cure or 
improvement”.  

2) A serious and incurable disease is “that which by its nature gives rise to 
constant and unbearable physical or psychological suffering without 
the possibility of obtaining a level of relief that the patient considers 
tolerable, with a prognosis of limited life expectancy, in a context of 
progressive frailty”. 

The patient, moreover, must be “fully capable and conscious”, a 
critical condition that must be professionally evaluated in the case of any 
doubt. Indeed, the law defines the situation of de facto incapacity as 
“situation in which the patient lacks sufficient understanding and will to 
act autonomously, fully and effectively, regardless of the existence or 
adoption of measures of support for the exercise of their legal capacity”. 

Thus, it is possible that a patient with mental health problems might 

request assistance in accordance with these requirements. 

2.2. The attending and consultant physicians 

The attending physician is the “physician responsible for coordi-
nating all the patient’s medical information and healthcare, and for 
acting as the patient’s primary interlocutor on all matters concerning 
their treatment and medical information throughout the care process, 
without prejudice to the obligations of other professionals involved in 
this provision of care”, while the consultant physician is “a physician 
trained in the field of pathologies presented by the patient but who does 
not form part of the same team as that to which the attending physician 
belongs”. 

The attending physician is assigned the following functions:  

1. To be present when the patient signs the request for assistance in 
dying, or to receive this document from another healthcare profes-
sional who indeed was present, a document that has to be included in 
the patient’s medical record.  

2. To provide the patient with all the information about their medical 
condition in writing, as well as about any therapeutic alternatives, 
including palliative care. The patient shall also be informed of the 
possibility of rescinding their request for assistance in dying at any 
time.  

3. To certify that the patient complies with all legal requirements.  
4. To carry out a process of deliberation with the patient throughout the 

aid-in-dying procedure.  
5. To assess that the patient is competent to make healthcare decisions.  
6. To consult with other professionals when deemed appropriate.  
7. To contact the consultant physician so that he or she can carry out an 

assessment of the patient and verify that they fulfil all requisite 
criteria.  

8. In the event that the request is denied, to inform the patient in 
writing of the decision and of the possibility of appealing the decision 
before the Guarantee and Evaluation Committee, and to submit the 
corresponding documents to this Committee.  

9. To be present and to accompany the patient in the moment of 
assisting them to terminate their life. To certify the patient’s death. 

The consultant physician is an independent professional (i.e. he or 
she should not form part of the same team as that of the attending 
physician) with extensive knowledge about the underlying pathology 
presented by the patient and which has provoked the situation that has 
led this patient to seek help ending their life. If the underlying disease is 
of somatic origin (neurological, oncological, etc.), the physician must be 
a specialist in that field, even if the patient presents psychopathological 
symptoms. If the underlying cause is a mental illness that provokes great 
suffering, the consultant physician must also be an expert in mental 
health. This ensures a greater understanding of the patient’s psycho-
pathological condition and how the disease affects them. In making an 
assessment, the physician is required to verify if the symptomatology is a 
significant factor preventing the patient from being able to decide in an 
autonomous and responsible fashion. This information is essential in 
allowing the attending physician to verify whether or not the patient is 
fully capable and conscious. In addition, the consultant physician is 
assigned the following specific functions:  

1. To verify that the patient has made two requests in writing and is 
acting of their own free will.  

2. To verify that the patient complies with all the legal requirements.  
3. To certify that the patient has all available information about their 

medical condition and therapeutic alternatives.  
4. To verify that the patient has given their informed consent and that 

this has been included in their medical records. 
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2.3. An evaluation of the first year of legislation regulating euthanasia in 
Spain and a comparison with the situation in other countries 

In the first twelve months since the introduction of this legislation in 
Spain, 336 individuals have requested assistance in helping them 
terminate their lives and 180 of these requests have been carried out. 
The region presenting most cases was Catalonia, where, as of June 2022 
(Departament de Salut, 2022), 137 requests had been received, 68 of 
which were approved, 60 were carried out, five were pending, four 
postponed, and nine patients died before euthanasia could be per-
formed. The most frequent illnesses presented by the patients in this 
region were neurological (neurodegenerative, neurological and paresis) 
disorders, oncological diseases and multimorbidity. More requests were 
received from men (77) than from women (60) and 49 requests were 
received from patients aged 51–70 and 75 from patients over the age of 
71. 

In the countries of the world in which euthanasia is decriminalized, 
individuals presenting problems of mental health can also request 
assistance in dying. Although statistically they represent relatively few 
cases, requests of this nature are increasing (Calati et al., 2021; Evenblij, 
Pasman, Pronk, & Onwuteaka, 2019; Perreault, Benrimoh, & Fielding, 
2019; Verhofstadt, Van Assche, Sterckx, Audenaert, & Chambaere, 
2019). In Belgium, Thienpont et al. (2015) studied 100 euthanasia re-
quests from patients with mental disorders, of which 48 were accepted, 
although only 35 were carried out. Among these psychiatric diagnoses, 
depression and personality disorder were the most frequent. Likewise in 
Holland, requests are typically received from patients presenting a mood 
disorder, dementia, autism, anorexia and psychosis (Kim, De Vries, & 
Peteet, 2016; Dierickx, Deliens, Cohen, & Chambaere, 2016). In its 
annual report, the Dutch Euthanasia Committee (2019) identified 160 
cases of dementia and 68 involving other mental disorders. 

The legitimacy of the administration of euthanasia in patients with 
mental health problems generates considerable controversy. Debates 
centre on the assessment of a patient’s capability, levels of suffering, the 
irremediability of the illness, the principle of self-determination and the 
authenticity of the decision (Nicolini, Kim, Churchill, & Gastmans, 
2020). Several studies (Clarke, Cannon, Skokauskas, & Twomey P., 
2021; Evenblij et al., 2019; Levin, Bradley, & Duffy, 2020; Pronk, Sin-
dram, van de Vathorst, & Willems, 2021; Verhofstadt et al., 2020) show 
that psychiatrists who reject euthanasia in cases of patients presenting 
mental health disorders do so on the grounds that it is very difficult, if 
not impossible, to measure the intolerability of their suffering and to 
assess patient competence when it comes to distinguishing psychiatric 
symptoms from an autonomous decision. They also argue that an 
effective treatment for the disorder might be developed in the near term. 
In short, doctors are more likely to accept a request for euthanasia when 
it is made by a patient presenting with a somatic disease than with a 
mental pathology. 

Ultimately, any analysis of the legitimacy of a person with a mental 
disorder to request assistance in ending their life under recent Spanish 
legislation requires an in-depth review of the key concepts underpinning 
this law – that is, competence to decide; serious, chronic and incapacitating 
condition; and serious and incurable disease. 

3. Competence of patients with mental health problems 

Article 5a. of the new legislation establishes that the patient “must be 
fully capable and conscious at the time of the request”, that is, the pa-
tient must be fully competent of making the decision to end their life. 
This requirement is based on the premise that the decision to request 
euthanasia must be constant and coherent with the life project of the 
person requesting it. 

To verify coherence, steps must be taken to ensure the patient has 
access to all available information about their condition, possible 
treatments, the inconveniences to which these might give rise, the re-
sources that can be offered by way of support, etc. The request for 

euthanasia must be stable over time and reflect a rational line of argu-
mentation. At the same time, steps should be taken to verify that this 
decision is not conditioned or coerced by third parties. The competence 
to take such a decision refers to the patient having sufficient psycho-
logical aptitudes and abilities to demonstrate that the decision is well 
argued, reasoned and reasonable. 

There is a broad consensus that conducting such an assessment is 
based on cognitive criteria: understanding, appreciation, reasoning and 
decision making (Appelbaum, 2007). It requires verification that the 
patient has understood the pathology with which they present, what 
viable treatments can be offered, and what the associated risks and 
benefits of these treatments are, and the reasons why the patient opts to 
reject them. In addition, it is necessary to assess whether the patient 
appreciates the current status of their illness and what the purpose of the 
proposed treatment is. It is essential to understand the patient’s 
reasoning in making their decision and, finally, whether they actually 
express that decision. This assessment concerns a specific task, under-
taken at a specific moment in time and in a specific context. 

In addition to these cognitive criteria, the assessment must also take 
into consideration the personal values of the person that requests 
assistance in dying, and the meaning they attach to their life and their 
quality of life (Palmer & Harmell, 2016). Any assessment of competence 
must be undertaken in a relational context that can provide the 
attending physician with an in-depth understanding of the patient’s 
personal situation and the reasons why they request euthanasia. In a 
context of open dialogue, it is essential that the physician is able to 
interpret and endow with meaning the actions and words of the patient, 
leaving to one side their own prejudices and presuppositions (Kong, 
2017). 

To avoid accusations of discrimination or of incurring stigma, when a 
patient with mental health problems requests assistance in ending their 
life, their competence should be assessed in the same way as that of any 
other person. Working on the premise that such patients cannot decide is 
unjust and serves to strengthen the stigma that traditionally character-
ises mental health. But assessments of such cases are not exempt from 
added difficulties. 

There are studies that examine the degree of insight (awareness of the 
pathology) and the ability to consent to medical treatment (Capdevielle 
et al., 2009). Insight has been analysed from several perspectives: in 
terms, that is, of levels of awareness, both of having a disease and of its 
symptoms, of the therapeutic need and its effects. Results point to a 
correlation between a poor degree of insight and a low appreciation of 
the risks and benefits of treatment, a decreased likelihood of comparing 
therapeutic alternatives, and a limited ability to express a choice. 
Cognitive impairment has also been found to be a conditioning factor for 
decision-making (Palmer, Dunn, Appelbaum, & Jeste, 2004). 

Other studies conducting in-depth examinations of the competence 
of those with mental health problems conclude that many of these pa-
tients (including those with serious mental disorders such as schizo-
phrenia or bipolar disorder) can make responsible decisions about their 
health status (y Calcedo et al., 2020; Vicens, Calcedo, Hastings, 
Männikkö, & Silvia, 2021). For this reason, there is no reason to rule out 
a priori a request for help in dying on the grounds that these patients are 
not competent to decide. 

The therapeutic relationship – in such instances, more than ever – 
must be characterised by empathy and respect, avoiding at all times any 
preconceptions of the patient’s situation, and seeking not to underesti-
mate their suffering or devalue the narrative of their life. Considerable 
doses of compassion, humility and empathy are required for the physi-
cian to place themselves in the role of the patient and to look beyond 
what is “merely” seen or heard. Mental health professionals must have 
the skills and attitudes that allow them to explore the motives, values 
and desires of the patient and their family environment. And this also 
requires, when deemed appropriate, that they are willing to start con-
versations about the patient’s desire to die as a reasonable decision to be 
assessed, conducting an exercise in hermeneutics in order to understand 
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in full the true sense of their suffering and how the disease conditions the 
daily life of the person with the mental disorder. Speaking about 
euthanasia at the request of the patient cannot be an ipso facto issue and 
considered just one more symptom of the pathology. 

4. Serious, chronic and incapacitating condition 

As is clearly set forth in the Spanish legislation, to request eutha-
nasia, the patient must be experiencing constant and unbearable phys-
ical or mental suffering and this must be their main reason for seeking 
assistance in dying. It is worth reviewing here the definition of this 
suffering when it occurs within the framework of a serious, chronic and 
incapacitating condition, as provided for under Article 3 of the Law. As 
will become apparent, the interpretation of this definition in relation to 
the circumstances in which the patient with a mental disorder finds 
themselves may be critical in approving or dismissing the request for 
euthanasia. 

Below, we consider some elements of this definition, beginning with 
an analysis of what is meant by “unbearable suffering”. Some authors 
have sought to define unbearable suffering by considering it “a personal, 
subjective experience of an imminent, real or supposed threat to the 
integrity or life of the person, which has a significant duration and a 
central place in the mind of the person” (Dees, Vernooij-Dassen, Dek-
kers, et al., 2009). However, there is no consensus on its meaning 
(Murata & Morita, 2006; Rodgers & Cowles, 1997; Dees, Vernooij- 
Dassen, Dekkers, van Weel, et al., 2010), due doubtless to its inescap-
able subjective dimension. 

Suffering can take on various dimensions, but it is possible to identify 
four elements that, on occasions, may even act together: medical ele-
ments, and psycho-emotional, socio-environmental and existential 
emotional factors (Verhofstadt, Thienpont, & Ygram, 2017; Verhofstadt 
et al., 2021; Dees, Vernooij-Dassen, Dekkers, Vissers, van Weel, et al., 
2011; Evenblij et al., 2019; Stoll, Ryan, & Trachsel, 2021). 

The medical elements include physical symptoms (fatigue, pain, 
problems of eating and drinking, etc.), cognitive symptoms (concen-
tration problems, cognitive impairment, etc.), psychiatric symptoms 
(loss of emotional control, suicidal thoughts, addictions, identity crises, 
depression, etc.) and adverse reactions to treatment. Some authors have 
indicated that the suffering may also be related to the type of relation-
ship a patient has had with their healthcare professionals. In the case of 
mental health, some patients claim that their suffering has been caused 
by their psychiatrist’s difficulties in finding an effective treatment, 
because they have not been correctly diagnosed or because of the poor 
healthcare relationship they have experienced when admitted to hos-
pital. All of these circumstances can result in a trauma, attributable 
equally to poor clinical management and to the lack of understanding 
demonstrated by healthcare professionals (Dees M., et al., 2011; Ver-
hofstadt et al., 2021). The care relationship itself can give rise to feelings 
of additional suffering. On occasions, those who request help to die even 
claim that their doctors are unwilling to accompany them in this process. 
They might also identify obstacles to initiating a dialogue about, and 
discussing, euthanasia, creating the feeling that the doctors are not 
being altogether transparent when informing them about what to do and 
how to proceed. As a result, they may feel neglected and ignored and 
that the trust which should characterise the therapeutic relationship has 
been undermined (Verhofstadt et al., 2017). 

Second, psycho-emotional factors may also intrude so that the person 
no longer identifies with who they used to be, having lost their auton-
omy as they face difficulties in carrying out daily activities and experi-
encing negative feelings (helplessness, sadness, etc.) and even the fear of 
future suffering. 

Third, there are socio-environmental dimensions in which this 
suffering may be due to interpersonal experiences, such as the loss of 
loved ones or even psychological or sexual trauma (Verhofstadt et al., 
2021). People with mental health problems may also have difficulty 
establishing interpersonal relationships, which can make them feel 

uncomfortable and distressed. Thus, poor social integration, the absence 
of economic support and help in the workplace, etc. may mean the 
family has to take responsibility for them. All this can cause the person 
to feel they have become a burden both for their family and for society in 
general, feelings that are exacerbated when they no longer want to 
continue living (Evenblij et al., 2019; Stoll et al., 2021; Verhofstadt 
et al., 2021). 

Finally, it is also common to observe how people present symptoms 
of existential suffering, that is, a fear of continuing to live because of 
their poor quality of life, the absence of self-control and even the feeling 
of loss of self. All this adds up to their having a poor perspective of 
themselves, their needs, their future and their lives (Verhofstadt et al., 
2017, 2021). 

Similarly, it is known that the impact on the patient’s family and 
friends depends on the severity of the patient’s mental disorder, its 
evolution, symptoms, and their level of adherence and tolerance to 
treatment. Suffering can be attributed to a range of motives and severely 
condition the patient’s daily life. The difficulty lies in determining 
whether this suffering can be alleviated by means of some type of 
treatment or therapy. The law regulating euthanasia does not state that 
all feasible lines of therapy for alleviating suffering have to be exhaus-
ted. Rather, it indicates that patients have to be duly informed about 
available treatments, their benefits, their contraindications, etc. It is not 
necessary to show that the patient would not accept a given type of 
treatment or medical procedure. People have the legitimate right to 
freely accept and/or reject a treatment, as long as they have the 
competence to take that decision. In fact, it might even be the case that 
they are suffering precisely because of the adverse effects of a treatment 
or therapy, thus further complicating the matter. 

It is our belief that an individual’s therapeutic trajectory should be 
evaluated for a period of at least 2 years, seeking the opinions of other 
professionals who have treated that patient, and attempting to verify 
whether their negative reaction to the treatment is due to a poor 
response or adherence to treatment. This would allow the acceptance of 
a patient with a brief therapeutic history. In our specific context, to 
proceed in this manner, we rely on the guidelines of the Management 
Plan for Mental Health and Addictions, a proposal from the Department of 
Health of the Catalan Government (Spain) (2023) for a training and study 
tool. This tool can be used to establish the guidelines for fostering, 
planning, coordinating and evaluating the actions carried out in the field 
of mental health promotion, and the prevention and treatment of mental 
disorders and addictions. 

Clearly, the type of suffering must be assessed, and the causes of that 
suffering must be identified, in the person with a mental disorder who 
requests assistance in dying (Verhofstadt et al., 2019). This complex task 
also requires identifying the ethical values that the patient considers 
important, how these values affect their quality of life and the extent to 
which they consider their life worth living. Such an assessment, linked to 
the analysis of the psychic, neurological and somatic causes of suffering, 
can shed greater light on decision-making in the provision of care for 
these people. 

5. Serious and incurable disease 

The definition of serious and incurable disease as established by the 
Spanish euthanasia law is controversial when considered from a 
bioethical perspective, given that it appears to call into question a 
request for assistance in dying from an individual with mental health 
problems. 

First, the patient’s illness must cause them constant and unbearable 
suffering without possibility of relief. Here, the inherent difficulty is 
whether or not there are effective treatments that can address the pa-
tient’s suffering and, hence, we need to consider the issue of ‘futility’ 
when treating problems of mental health. In this instance, it is the pa-
tient who must decide whether or not their suffering is unbearable and 
whether it is worth continuing to try potential treatments that might 
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eliminate that suffering. From a position of patient autonomy, the in-
dividual has to declare whether the relief provided by the treatment is 
sufficient or not. In the case of mental health, the complexity is 
considerable, because the hope of improvement that a certain treatment 
might bring depends on a set of factors that are not strictly clinical, such 
as the therapeutic alliance entered into with the professionals, and the 
social or economic situation in which the a patient might find them-
selves, etc. 

The requisite of a prognosis of limited life expectancy makes it 
difficult for a patient with mental health problems to access euthanasia 
on these grounds as they are not usually in an end-of-life process. 
However, this would discriminate against all those without a limited life 
expectancy; for this reason, it is more reasonable to base a request on the 
assumption of a serious, chronic and incapacitating condition, where the 
requirement of a prognosis is not included. 

Finally, the law provides for the “progressive frailty” of the patient. 
The term “frailty” has been frequently associated with the field of ge-
riatrics; however, frailty is not synonymous with comorbidity or 
disability, rather, the latter are the result of the patient’s frailty. One of 
the most important studies examining frailty is that conducted by Fried 
et al. (2001). The authors consider frailty to be evident in such clinical 
components as muscle weakness, low physical activity, self-reported 
exhaustion, slow walking speed and unintentional weight loss. Such 
an approach fits well with psychogeriatrics, including, for example, 
dementia, Alzheimer’s, etc.; yet, it is of little use in other mental dis-
orders in which the patients might be much younger. In the case of 
mental health, frailty defined in this way needs to be reviewed in the 
light of the patient’s cognitive impairment or well-being (Jeste, 2019). 

In the case of the concept of “incurable disease”, various guidelines 
have been proposed (Tholen et al., 2009); thus, a disease can be 
considered incurable when:  

1. There is no real prospect of improvement with current state-of-the- 
art treatments (periodic biological interventions, psychotherapeutic 
interventions and/or social interventions)  

2. There is no possibility of administering an adequate treatment in a 
reasonable period of time (the patient’s clinical history, the duration 
of the suggested treatments and the patient’s age must be reviewed); 
and  

3. No reasonable balance can be struck between the anticipated results 
of the treatment and the burden of the treatment for the patient (a 
review needs to be undertaken considering whether an improvement 
is plausible, and in which the nature and severity of the secondary 
effects and just how far the patient is willing to accept them are 
analysed) 

If it is confirmed that a certain clinical situation is incurable because 
it does not meet the aforementioned criteria, the concept of futility – that 
is, the intrinsic relationship between an action and an expected outcome 
– as it applies to mental health must be reconsidered. Some studies 
distinguish three types of futility, namely: physiological (a treatment 
does not achieve the objective for which it was proposed), quantitative 
(when a clinician concludes, based on their professional experience or 
by examining empirical evidence, that in the last 100 cases in which a 
given treatment has been proposed it has not achieved the proposed 
objective) and qualitative (if it does not provide a substantial benefit to 
the patient as a whole) (Geppert, 2015). This categorisation, however, is 
not exempt from criticism (Aghabarary & Dehghan, 2016; Pies, 2015; 
Trachsel, Wild, Andorno, & Krones, 2015). 

As discussed, the fact that the Spanish law regulating euthanasia 
focuses on a prognosis of limited life expectancy makes it difficult for a 
request for euthanasia from a patient with mental health problems to 
adhere to this definition of an incurable pathology, given that they are 
more likely to present a chronic course prolonged over a number of 
years. Frailty assessments are also unlikely to be appropriate for patients 
of this type. But there may well be requests for euthanasia from patients 

when the treatments adopted have had no positive effect on their state of 
health. Here, an extensive exploration of the patient and an evaluation 
of the therapeutic process would provide crucial information to under-
stand the extent of their suffering and whether the treatment seems 
futile or not. 

The patient has the right to refuse medical treatments, but they 
should have sufficient information in quantity and quality about all 
therapeutic options. This could provide information for the patient to 
assess whether they want to continue with a treatment or if they choose 
to seek help to die. If they decide to die, the healthcare professional 
should inform about the entire process set out by the legislation. 

Indeed, some authors consider that the evaluation of this process 
should be at least one year long and comprise at least ten contacts with 
professionals (Vandenberghe, 2017, p. 162) to rule out any possibility 
that the decision is the result of resentment towards clinicians. An 
assessment by two psychiatrists has even been recommended, with prior 
discussions between all the health professionals involved in the case to 
remove any doubts about the legitimacy of the request (De Hert, Loos, 
Sterckx, Thys and Van Assche, 2022). Therefore, in order to understand 
and assess a request for euthanasia, it is necessary to consider not only 
the concept of unbearable suffering, but also that of incurable disease. 
This would enable physicians to determine whether or not the case is 
futile. The fact that there are no effective treatments does not imply that 
palliative interventions cannot be proposed, although these too might be 
rejected. In such a case, this would also be a sign of the patient’s desire to 
end their life. 

6. Conclusions 

Spain’s law regulating euthanasia provides for the possibility that a 
person, with the competence to make decisions, and who presents a 
serious, chronic and incapacitating condition or a serious and incurable 
disease can legitimately request aid in dying. The legitimacy of a person 
with a mental health disorder who wants to avail themselves of this new 
law should not be called into question by the fact of their suffering such a 
disorder, but rather they should enjoy the same right as any other per-
son. And yet, given the difficulty in determining when a serious illness 
might be deemed incurable or not, it is apparent that any request for 
euthanasia on grounds of a mental health disorder does not readily fit 
into this category of serious and incurable disease. Rather, we believe that 
any assessment needs to be conducted in line with what can be under-
stood as a serious, chronic and incapacitating condition, in line, that is, with 
the reality of people suffering mental illness. 

Each case needs to be evaluated on its own merits, from a position of 
calm reflection, starting with a detailed assessment of the patient’s 
competence to make the decision, followed by an analysis of whether the 
requirements of serious, chronic and incapacitating suffering are met. 
Dismissing this right a priori would be tantamount to incurring an act of 
discrimination, stigmatization and cruelty. Patients of this nature need 
to be treated with great caution, avoiding any kind of subjectivity both 
in the assessment of their competence and in the identification of 
whether or not their disorder is incurable or presents a prognosis for 
improvement and, of course, in the individual and subjective experience 
of unbearable suffering. In short, an unprejudiced assessment, an honest, 
transparent evaluation, one that is empathetic and respectful of the 
suffering of others, as carried out by healthcare professionals, could 
legitimize the request for euthanasia or medically assisted suicide made 
by those suffering mental illness. 
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