INGTGHIRA+2Y8RAAAAVO/FOAEIOYIASALLIAIPO0AEIEAHIOII/AOAUM

PRS ORIGINAL ARTICLE I

GLOBA PEN .
|Business

-

Professional Liability in Plastic Surgery: A Change of
Scenario in Medical Professional Liability in Spain

Carles Martin-Fumado, MD, PhD*{
Josep Benet-Travé, MD, PhD*}
Robert Glierri-Fernandez, MD,

PhD*}

Anna Lopez-Ojeda, MDS

Oriol Bermejo-Segu, MD§

Josep Arimany-Manso, MD, PhD*}

Background: The epidemic of complaints and/or litigation, both in and out of
court, for cases of alleged malpractice has increased dramatically. In Spain, claims
related to plastic surgery are gaining more and more interest.

Methods: The Council of Medical Associations of Catalonia database was used to
analyze claims related to plastic surgery from 1986 to 2021.

Results: 1039 claims (9.8% over 10,567 total claims) were studied. Both the
total number of claims (P= 0.016; R?=0.16) and the number of claims for plastic
surgery (P < 0.0005; R*=0.732) showed an upward trend during the period of
study. In the period from 2000 to 2021, the behavior was different; while the
number of total claims stabilized (P = 0.352; R* = 0.043), plastic surgery claims
continued to show a time-related tendency to increase (P < 0.0005; R*=0.484).
The distribution was 50.12% out of court. Ten unique procedures accounted
for 84.5% of the total number of claims. Liability was observed in 21.46% of the
closed claims, with differences between civil (20.34%), criminal (6.89%), and
out-of-court (25.53%) procedures. Regarding compensation amounts, out-of-
court cases had an average of 33,169.44 euros paid; civil cases, 29,153.37 euros;
and criminal cases, 37,186.88 euros.

Conclusions: The increase in the number of cases can only be related to an
increase in the activity carried out by plastic surgeons. There has been a change
in Spain in terms of the most sought-after medical specialty, with plastic sur-
gery having displaced the perennially most sought-after specialty, orthope-
dic surgery and traumatology. (Plast Reconstr Surg Glob Open 2023; 11:¢5054;
doi: 10.1097/GOX.0000000000005054; Published online 9 June 2023.)
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INTRODUCTION
In the last decade, the epidemic of complaints and/
or litigation, both in and out of court, for cases of alleged
“malpractice or poor healthcare” has increased particu-
larly dramatically in Europe,' although such trends cannot
be generalized.? Thus, patient safety (PS) is a fundamen-
tal principle of health care and is now being recognized
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as a large and growing global public health challenge.’
Historically and in a very stable manner, in Spain, the
specialty with the highest indemnity payments was obstet-
rics and gynecology, and the most frequent was orthope-
dic surgery and traumatology.>*-" However, something is
changing regarding the most claimed specialty. Claims
related to plastic surgery are gaining more and more
interest, in accordance with the exponential increase in
the number of medical acts performed on a daily basis.
In fact, since the pandemic, plastic surgeons have seen
unprecedented demand for cosmetic procedures.’
Analysis and prevention of adverse events in PS are
challenging due to the scarcity of widespread, detailed
records. As a result, information derived from allegations
of medical legal liability is a well-known but underutilized
source for correcting errors and enhancing PS." These
data can be accessed via studies on sentences or, more
broadly and directly, by analyzing the databases managed
by medical professional liability (MPL) insurers like the
National Practitioner Data Bank.” These databases usu-
ally include both judicial cases and out-of-court claims.
Thus, knowledge of the data on complaints in the spe-
cialty of plastic surgery and its diffusion among specialists
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to improve the quality of patient care and reduce the rate
of adverse events and the number of complaints for MPL
has been exposed as a necessity in our context and at the
international level.

This study analyses MPL claims related to plastic sur-
gery, either through judicial or out-of-court procedures in
Catalonia (Spain), with the aim of having data available
on which to base PS recommendations to decrease the
risk and consequences of this kind of procedure, as well as
to report on critical situations in the clinical handling of
medical symptoms that entail a high risk of compensation
by MPL.

METHODS

The Professional Liability Service of the Council of
Medical Associations of Catalonia manages most of the
MPL policies in Catalonia (more than 26,000 physicians)
and has recorded all claims against insured profession-
als since 1986. The the Council of Medical Associations
of Catalonia database was used to identify claims related
to plastic surgery for the period from January 1, 1986
to December, 31, 2021. The claims were identified elec-
tronically, with extraction of anonymized data by encryp-
tion of the cases, and analysis of different medico-legal
variables such as claim procedures (judicial or out-of-
court), amount of compensation, reason for the claim,
damage claimed, procedure involved, and outcome of
the claim was performed. In the Spanish setting there
are three ways to file a claim against a professional.
Firstly, there is the possibility of bringing an out-of-court
procedure. On the other hand, in the courts, this can

450

400

PRS Global Open ¢ 2023

Takeaways

Question: Are professional liability claims for plastic and
reconstructive surgery in Spain relevant?

Findings: A percentage increase in claims for plastic and
reconstructive surgery in Spain has been demonstrated.

Meaning: Currently, plastic and reconstructive surgery is
the most claimed specialty in Spain.

be either criminal or civil. The criminal type (which can
lead to an imprisonment, professional disqualification,
and compensation) deals with those claims typified in
the penal code as imprudent offenses in the exercise
of the profession (the most serious being homicide or
imprudent injury).

SPSS software (version 24.0) was used to record the
data and perform descriptive and bivariate analysis. An
analysis of temporal trends was carried out using linear
regression. Quantitative variables were compared by
Student ¢ test and qualitative variables by Pearson chi-
square test or Fisher exact probability.

RESULTS

A total of 1039 claims related to medical acts specific
to the specialty of plastic surgery (9.8% over the total of
10,567 claims) were recorded in the period from 1986 to
2021. The mean number of claims related to plastic sur-
gery per year was 28.86 (SD 15.98), with a minimum of five
cases (1988) and a maximum of 57 (2019). However, from
2000 to 2021, the mean was 37.64 (SD 13.56). Figure 1

- 50.0%

300

- 45.0%
- 40.0%
350 — =
F 35.0%
F 30.0%
xk+— 00000 8 _ 8 4§ B 4 8 H B B ¥ 8 3 B 8 5 % N 5 H N 8 N 8 B 8 0§ B 00§ |
F 25.0%
a0 4—— B N B N 8 H B N N N N B N OB B N N B 8 8 N N N N N N N OB B N N N O§ |
19.9%
- 20.0%
1143517-9""
16.6%
150 —_——— e ——— e — e IEBR —_—— e — —asag — — —
> 14.0% 13.4% 13.6% 13.6% - 15.0%
» 129% 4
* B 117 g1 F 2%
10.4% » -
100_____________________.________‘_ﬁ_______
20% B5% F 10.0%

50

1986 1987 1988 1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021

Total claims

m Plastic Surgery % Plastic Surgery percentage

Fig. 1. Temporal distribution of the total incidence of claims in the period 1986-2021, the incidence related to plastic surgery and the per-
centage that plastic surgery claims represent over the total number of claims, by year.
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Fig. 2. Temporal evolution of procedures related to claims in plastic surgery cases that involve one procedure (1986-2021).

30

25

4_._.-—'_._'____.__._-4

20

a——

5 R

1686-1994 1995-2003
——Related to breast prosthesis / Mastopexy —8—Abdominoplasty / Liposuction
=¥~ Reduction mammoplasty / Abdominoplasty ~—&—Related to breast prost hesis / Liposuction

——— Breast prosthesis / Mastopexy jon

/ liposuction

Breast prosthesis replacement / Abdomineplasty —#—Blepharoplasty / Rhinoseptoplasty

O W

o /— c;-——_—:"%ié

2004-2012 2013-2021
to 5/
—+—Blepharoplasty / Facelift ——Abdominoplasty / Masto pexy

~8—Reduction mammoplasty / Mastopexy beomi

—H—Mastopexy / Liposu ction

/ liposuction /
Mastopexy / Blepharoplasty

Fig. 3. Temporal evolution of procedures related to claims in plastic surgery cases that involve more than one procedure (1986-2021).

shows the temporal distribution of the incidence of claims
in the period studied as well as the percentage of claims
pertaining to acts related to plastic surgery compared with
the total number of claims in the same period.

Both the total number of claims (P=0.016; R* = 0.16)
and the number of claims for plastic surgery (P < 0.0005;
R? = 0.732) showed an upward trend during the period of
study. As can be seen in Figure 1, in the period from 2000
to 2021, the behavior was different; while the number of
total claims stabilized (P = 0.352; R? = 0.043), in the case
of plastic surgery claims, they continued to show a time-
related tendency to increase (P < 0.0005; R? = 0.484).

The distribution of the claims according to the com-
plaint procedures (in or out of court) in the period from
2000 to 2021 (n = 802) was 402 out of court (50.12%)
and 400 judicial (49.88%), of which 98 were criminal
(24.50%) and 302, civil (75.50%). Ten unique procedures
accounted for 84.5% of the total number of claims. There
were cases in which more than one surgical procedure
has been claimed. In order to analyze the temporal evolu-
tion of the incidence of the different surgical procedures,
a distinction was made between cases in which only one
procedure was claimed (Fig. 2) and those in which more
than one procedure was claimed (Fig. 3). Evolution over
time is shown in these figures according to the cumulative
incidence for each procedure over 8-year periods. Overall,

liability was observed in 21.46% of the closed claims, with
differences between civil (20.34%), criminal (6.89%), and
out-of-court (25.53%) procedures. These differences were
statistically significant (P=0.0006). Only six circumstances
(Fig. 4) account for 96.72% of all reasons for complaints,
and only seven situations (Fig. 5) account for 97.02% of
the damages registered in claims related to plastic surgery.
Regarding compensation amounts, of the 156 closed
cases in which a payment was recorded, 99 were out-of-
court cases with an average of 33,169.44 euros paid, 49
civil cases with an average of 29,153.37 euros, and eight
criminal cases with an average of 37,186.88 euros. The
maximum amount of indemnity (in an out-of-court case)
was 483,640.76 euros (and minimum of 500 euros). The
highest amount paid in a civil proceeding was 95,000
euros, and in a criminal proceeding 91,710.62 euros.

CONCLUSIONS

Nowadays, there are two absolutely different scenarios
regarding to the incidence of claims for MPL, both in
relation to claims related to all medical specialties and
to plastic surgery in particular. In the United States, the
annual trend of claims for MPL continues to increase.'*!!
In addition, it is estimated that the annual percentage of
plastic surgery specialists who have to deal with a claim is
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Fig. 5. Damage claimed related to claims in plastic surgery (1986-2021). In 233 cases, the claimed damage was not recorded.

over 13%-15%,'"'* while the average for all specialties as
a whole is 7.4%. Plastic surgery accounts, in the United
States, for 3.31% of reported claims and 3.16% of paid
claims. Total payments for plastic surgeons represent
1.75% of the total paid for all specialties. Also, 93% of
cases will close with a dismissal or a settlement, and only

4

7% will go to trial. Of these, the plastic surgeon will prevail
in 79%."

On the other hand, there is a tendency for the inci-
dence of MPL claims to be contained or stabilized in the
European setting, in general, and in Spain, in particular.”
This stability seemed to be maintained also in the specialty
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of plastic surgery.**'* However, the results of the present
article highlight a statistically significant increasing per-
centage trend in recent years of cases related to the spe-
cialty of plastic surgery, while overall claims remain stable.
There is nothing to suggest that the practice or the phy-
sician-patient relationship' in this specialty has changed,
nor have there been any legislative changes to explain this
change in trend. On the other hand, there is no evidence
that patients are more querulous. Thus, the increase in the
number of cases registered and the percentage increase
in comparison with the rest of the medical specialties
can only be related, in our opinion, to an increase in the
activity of aesthetic medical acts carried out by specialists
in plastic surgery.”'® This fact seems to coincide with the
data and inputs we have on the subject, especially after the
pandemic. Be that as it may, there has been a change in
Spain in terms of the most sought-after medical specialty,
with plastic surgery having displaced the perennially most
sought-after specialty, orthopedic surgery and traumatol-
ogy. It is noteworthy that in 2021, MPL claims related to
plastic surgery accounted for 19.9% of total claims, when
only 15 years earlier they accounted for 10.4% as shown
in Figure 1.

It would be ideal to relate this increase to care activity
rates. Unfortunately, we can only obtain official statistics
from public authorities for the years 2016 to 2020 and,
as is well known, 2020 data are not useful for calculat-
ing rate trends due to the global COVID-19 pandemic.
Nevertheless, the calculated rates range from 5.08 claims
per 10,000 plastic surgery procedures in 2016 to 4.24 in
2019.

This change in the most demanded specialty means that
the agents involved in MPL and risk management have to
adapt to this new situation. A precise knowledge of the main
characteristics of this type of claim is necessary for its cor-
rect management. In this regard, it is crucial to know that
the main type of complaint is the out-of-court one. Thus,
in the period from 2000 to 2021 this route was already the
majority (50.12%), and in 2021 it was 58.53%. This implies
that studies that only analyze court cases or legal databases
offer only partial results and views of the reality of MPL
claims. Moreover, it seems that this trend towards out-of-
court settlements will increase in the coming years.'”

Regarding the characteristics of these cases, our sam-
ple shows that the medical procedures most frequently
involved are those related to various breast procedures.
In fact, breast procedures of an aesthetic nature, as well as
the other main procedures involved, such as rhinoplasty,
abdominoplasty, or blepharoplasty, are common to all sce-
narjos.'"'*'%% These are the most involved procedures,
logically, because these are the most frequent procedures
in the clinical practice of the specialty.

Regarding the reasons for claims, it also logically
highlights an alleged shortfall in practice. In this sense,
it is worth mentioning that a supposed lack of informa-
tion or incorrect consent process has been internation-
ally pointed out®* as a cause of special interest in this
specialty, because it is usually a noncurative medicine. In
Spain, law 41,/2002% clarifies these aspects. In our sample,
the cases reported as lack of information refer to incorrect

consent processes, because the policy analyzed does not
provide coverage for noncurative procedures (aesthetics)
in the specialty of plastic surgery when the informed con-
sent document does not exist.

On the other hand, in more than three quarters of the
claims, the damage alluded to refers to an alleged poor
aesthetic result. This is a key aspect because, except for a
few clearly catastrophic results, the improvement in the
aesthetic result of a treatment, surgical or otherwise, is
always subjective, and it is common for the patient to be
dissatisfied with it. It must be remembered that the physi-
cian’s obligation is one of means, not of results. Failure to
obtain an intended result is not synonymous with medical
malpractice. To avoid these circumstances, it is essential
not to create false expectations for the patient, to inform
clearly at all times, not to give misleading publicity about
results that cannot be assumed, and to document the previ-
ous state and the state existing at the end of the treatment.

Moreover, the percentage of plastic surgery-related
claims that were resolved with estimation of liability by
MPL (conviction or out-of-court settlement) was 21.46%
in our sample. The existence of liability according to the
different types of complaints shows differences, being
6.89% in criminal, 25.53% in out-of-court and 20.34% in
civil complaints. According to previous studies,* the aver-
age amount of compensation in our sample was relatively
low (32,501.05 euros), although still far from amounts
considered catastrophic.** As expected, these amounts are
far from those observed in the United States.'”' Finally,
the changing practice of the specialty, such as the intro-
duction of telemedicine® and its place in professional
liability insurance, makes it necessary to be alert to new
risks that must be addressed.

Claims related to the specialty of plastic surgery in the
Spanish scenario are already the most frequent percent-
ages, probably due to the spectacular increase in medical
procedures that are carried out nowadays in this specialty.
This fact requires knowledge of the main characteristics
of these claims for their correct management and to be
able to issue recommendations or proposals for improv-
ing clinical safety.
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