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ABSTRACT ‘Happy cow messages’ are instances of commercial speech by the amimal industry
which, by action or by omission, mislead consumers about the harmful effects that the industry
has for non-human amimals, the environment, or human health. Despite their ubiquity,
happy cow messages have recetved little philosophical scrutiny. This article avms to call attention
to this form of speech, and to make the case for its restriction. To do so we first conceptualize happy
cow messages. Second, we argue that they encroach upon individual autonomy in two particularly
objectionable ways: by impairing our ability to behave according to our moral convictions, and
by thwarting our capacity to identify and reason about our moral duties. This, we hold, grounds
a pro tanto case for stricter and more comprehensive regulation of commercial speech by the
ammal industry. Third, and against the objection that restricting happy cow messages would
violate freedom of speech, we contend that none of the most influential arguments for free speech
grants them protection. Indeed, we suggest, those rationales seem to call for their restriction.
Fourth, and finally, we review some possible ways to defuse the misleading potential of happy
cow messages through commercial speech regulations.

1. Introduction

Hate speech and fake news have sparked much academic interest recently, with a growing
number of philosophers arguing that, when sufficiently dangerous and untruthful, these
kinds of speech might be restricted.! Surprisingly, another form of speech, both danger-
ous and untruthful, has attracted much less attention.? This is remarkable, since this kind
of speech — which we call ‘happy cow messages’ — is ubiquitous. Happy cow messages are a
kind of commercial speech which deceives consumers about the harmful impact the
animal industry has upon non-human animals (henceforth just animals), the environment,
or humans themselves. By misleading consumers about these facts, happy cow messages
prevent people from making autonomous market choices, often leading them toward
consumption patterns at odds with their own reported moral beliefs. In this article, we
conceptualize happy cow messages, analyse why they are objectionable, and make the case
for more robust restriction.

Certainly, most legal systems include provisions forbidding the misrepresentation of
products’ relevant characteristics in ways that may affect consumers’ purchasing deci-
sions.? Indeed, some argue that the existing regulations enable legal action seeking more
honest advertising and packaging of animal-based products.? This strategy, however, is
severely limited, both due to the insufficient enforcement of the existing legislation, and
to its legal loopholes. In the US, for instance, labels such as ‘ethically raised’ or ‘humanely
raised’ lack legal definitions. Although companies are required to justify their use, absent
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clear definitions, the standards are highly permissive and loosely applied.” Hence, in
practice basically any producer can use ‘green’ or ‘ethical’ labels.®

To illustrate these limitations, consider the recent Ehlers v. Ben & Ferry’s case. Plaintiff
James Ehlers alleged that the company misled consumers by presenting an ice-cream as
made with ‘milk and cream from happy cows’ while, in fact, and quite contrary to what
the message suggested, most of the milk and cream came from mass-production factories
following no special ethical standard. The court, however, ruled in favor of Ben & Jerry’s,
arguing that the company never claimed to use on/y milk and cream from ‘happy cows’,
and that the message should be interpreted contextually (considering factors such as
the company’s website).” Another recent example is the launch of a USDA-approved
‘climate-friendly’ beef burger by Schweid & Sons and Tyson Foods in August 2023.
That certification is granted for beef-based products with an expected 10% reduction in
greenhouse gas emissions. However, as some have noted, the greenhouse gas emissions
of ‘climate-friendly’ beef products would remain higher than those of almost any other
food. Those burgers are thus not climate-friendly in any straightforward way, and the cer-
tification is misleading because it implicitly assumes a baseline higher than the average
amount of emissions for US beef.® A final illustrative example is reported by writer George
Monbiot, who distractedly read a tale of happy cows to his three-year-old, only to find he
had been reading a newspaper’s extended advertisement for Kerrygold butter.’

Similar legally permitted forms of misleading speech — mostly conducted through pack-
aging, branding, and advertising — are pervasive in our societies.'® This is worrisome, as
most consumers would prefer not to make choices that inflict unnecessary harm on
animals, ! destroy the environment, 12 or threaten human health.'® Yet that is exactly what
they regularly do by purchasing industrial animal products.

Of course, this is sometimes (at least partly) the consumer’s fault — for instance, when
they are willfully ignorant about the industry,'* or when they rationalize their choices to
make them cohere with their values.'® Nevertheless, when consumers receive reliable
information about the impacts of different products, they usually prefer the more ethical
and sustainable options, even if they are more expensive.'® Thus, it makes sense to suspect
that commercial speech often contributes to sustaining consumption patterns unaligned
with consumers’ own values, by keeping them ignorant about the industry, or by nudging
them towards choices they would otherwise avoid. Our main claim, then, is that happy
cow messages thwart consumers’ autonomy, and that they do it in a way that justifies their
restriction.

The article proceeds as follows. Section 2 conceptualizes happy cow messages as
instances of commercial speech likely to mislead consumers about the negative conse-
quences of the animal industry. Section 3 explains that happy cow messages thwart auton-
omy in two particularly problematic ways — namely, by making it harder to act according to
our own preferences, and by hampering our reasoning about our moral duties. This, we
hold, prompts a pro tanto case for restricting happy cow messages. As such, of course, it
might be defeated. Nevertheless, Section 4 argues that what is probably the most readily
available countervailing consideration (i.e. freedom of speech) will not let happy cow mes-
sages off the hook, as the main rationales for freedom of speech seem unable to justify
protecting happy cow messages. Rather, they warrant stronger and more comprehensive
regulations of commercial speech that defuse happy cow messages’ misleading potential.
Section 5 tentatively reviews some strategies to do this, thus suggesting how consumers
may be legally protected against happy cow messages.
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Before starting, let us add three caveats. First, in this article we pursue a rather minimal
aspiration: protecting consumers from a particular kind of commercial speech which
impairs their capacity to reason about the moral appropriateness of market choices. The main
normative benchmark is thus individual autonomy. We therefore do not defend the
restriction of commercial speech in general, nor of all of the animal industry’s commercial
speech as such. Similarly, we do not argue that people should never purchase industrial
animal products, nor do we appeal to animal rights — not because we believe that these
are secondary considerations, but because we want to make a case that appeals even to
avid and morally untroubled meat-eaters.

Second, note that the problem discussed here is plausibly an instance of a broader phe-
nomenon, as one could identify other forms of commercial speech that thwart autonomy
in similar ways to happy cow messages. Consider, for instance, an advertisement for
sweatshop-produced products that obscures the specific harms associated with these prod-
ucts. We believe, however, that it is useful to focus on one specific case, for at least two rea-
sons: first, because, although pervasive, animal industry misleading advertisement remains
underexplored; and second, but crucially, because even if analogous in some respects, dif-
ferent cases might also differ in other significant (empirical and normative) respects. Thus,
even though many of our main claims might be extended to other cases, such an enterprise
would require a more thorough examination than we can offer here. Throughout the article,
though, we will suggest some plausible candidates for extension, to illustrate the account’s
potential — yet, for the reasons just stated, we shall assume those extensions are warranted.

Third, legal scholars have carefully discussed the relationship between commercial
speech and freedom of speech.!” Although these contributions are undoubtedly impor-
tant, and we often draw from them, they differ from ours in at least two respects. First,
ours is mainly an exercise in moral and political philosophy, and as such it is not so
constrained by the vicissitudes of existing laws. Second, legal scholars usually assume that,
from a legal standpoint, free speech protections do not apply to misleading commercial
speech — as explicitly assumed, for instance, by the so-called Central Hudson Test applied
by US courts. In this article, though, we focus precisely on instances of commercial speech
that are arguably misleading, and inspect the moral complaints that an insufficient regula-
tion, or a potentially over-permissive threshold of misleadingness, can elicit."®

2. Happy Cow Messages

By ‘happy cow messages’ we refer to commercial speech that is misleading about the
harmful effects of the animal industry. Note that we use this label as shorthand for a type
of commercial speech which involves not only cows but animals more generally,
and which conveys misleading messages not only about these animals’ welfare, but also
about human health and the environment. We employ this term, then, to represent a
wider phenomenon through which industrial animal products are deceitfully associated
with an animal-friendly production model, which is also commonly respectful to the
environment and human health. To avoid any potential confusion, we now offer a more
thorough characterization.

First, happy cow messages are instances of commercial speech, as their main aim is to con-
vince potential customers to buy products (specifically, animal-based products). As such,
happy cow messages can be distinguished, for instance, from political speech or artistic
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forms of expression, whose main aims are different (respectively, fostering public deliber-
ation and realizing aesthetic values).

Second, the speaker of these contents is a member of the animal industry in a wide
sense, including not only animal agriculture, but also companies using animal products
created through industrial methods — such as research institutes — or selling industrial
animal-based products — such as restaurants, supermarkets, or clothing shops. Although,
for the sake of ease, we focus here on food products, our arguments would equally apply,
then, to other industrial animal products, such as animal-tested cosmetics.

Third, happy cow messages are misleading because they facilitate the formation of mis-
taken or unjustified beliefs about relevant features of the advertised product. They need
not be lies, though, as one might be misled, for instance, by true statements or simply
by the omission of the relevant true statements.'® Indeed, in many cases, it is what happy
cow messages convey, rather than what they literally say, that is untrue. Besides, happy cow
messages can be unintentionally misleading, perhaps as a result of a misunderstanding,?° or
because the speakers are sincere and have no intention to deceive.

Fourth, and finally, happy cow messages can mislead about three issues: animal suffer-
ing, environmental degradation, or risks to human health.

Animal suffering is probably the most commonly concealed feature of animal-based
products. This concealment can occur by presenting a romanticized image of the used
animals’ living conditions, depicting them as happy, healthy, clean, and free creatures,
or by decontextualizing animal products from their production processes — e.g. omitting
references to the slaughtering process, or presenting animal products as anything but parts
and pieces of dead animals.>! When animal-based products are so advertised and pack-
aged, the animal industry misleads consumers, making it easy for them to wrongly dis-
count the suffering animals endure.

This, however, is mistaken. Animals in the industrial food system suffer numerous
harms before even reaching the slaughterhouse, including confinement and immobiliza-
tion, forced impregnation and separation from offspring, castration, beak trimming, tail
docking, and dehorning. These conditions induce high levels of stress, prompting self-
harming behaviors such as feather-pecking or even cannibalism.?? Though brutal, these
practices are legal in most countries. Moreover, as animal activists regularly denounce,
even harsher illegal mistreatment often takes place with impunity, for factories operate
under a ‘veil of secrecy’ that shields them from public scrutiny.>?

Happy cow messages also mislead consumers about the environmental effects of the
animal industry, by presenting animal-based products in a way that makes it easy for
consumers to believe these products are environmentally friendly. Typically, this
occurs by simply omitting the environmental costs behind the advertised products,
or, more actively, through greenwashing campaigns that make people believe industry
animal products are sustainable — recall, for instance, the ‘climate-friendly’ beef
burger abovementioned.>*

They are not, though. There is ample empirical evidence documenting the severe envi-
ronmental impacts of industrial animal farming. The animal agriculture industry uses
huge amounts of water, land, and energy, polluting in turn both soil and water. Besides,
the industry is an important emitter of greenhouse gasses, thus playing — as admitted by
the Food and Agriculture Organization — ‘an important role in climate change’.? Indeed,
it is estimated that the end of animal agriculture ‘would have the same effect, through the
end of the century, as a 68% reduction of CO, emissions’.?® Happy cow messages hide the
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connection between the animal-based products we find in the market and the
environmental problems to which their production contributes.

Finally, happy cow messages may misrepresent or conceal the risks animal-based prod-
ucts pose to human health. These risks are often associated with the nutritional values of
the products themselves, as when they contain high amounts of saturated fats, salt, or
added sugar. Note that unbalanced diets contribute to obesity, cardiovascular diseases,
and premature deaths, representing today one of the heaviest burdens on public
health — sometimes even heavier than tobacco’s.?” Relatedly, several studies have found
‘sufficient’ evidence that eating processed meat can cause colorectal cancer and ‘limited’
evidence of a positive association between eating red meat and this kind of cancer.?® Addi-
tional risks to human health arise due to the large amount of waste produced in factories,
which release substances that are potentially hazardous for both humans and animals liv-
ing nearby.?° Moreover, confined animals are administered high amounts of antibiotics to
protect them from infections, increasing in turn antimicrobial resistance of pathogens
which are harmful (sometimes potentially deadly) for humans t00.° Finally, intensive
animal agriculture increases zoonotic disease risks —i.e. diseases transmitted from animals
to humans — such as SARS-CoV-2 (Covid) or H5N1 (‘bird flu’).>!

Happy cow messages blur the nature and severity of these risks when they do not declare
or contextualize the nutritional values of the food, or fail to warn consumers about the
health issues linked to the consumption of certain animal products. Similar concerns
seemed to motivate the restriction of old tobacco advertisements and packaging, whose
failure to mention smoking-induced health problems constituted another kind of harmful,
misleading commercial speech.

3. Stricter Regulation: An Autonomy-Based Defense

That happy cow messages are misleading does not imply that they are objectionable, for mis-
leading speech (even lying) is sometimes acceptable.>? In this section, we argue that happy
cow messages are objectionable because they unacceptably thwart consumers’ autonomy.

Arguably, commercial speech nearly always impinges to some extent upon our auton-
omy. After all, its main function is nudging us towards buying something, circumventing
rational decision-making if necessary. Hence, some hold that persuasive advertisement is
always objectionable, for it frustrates a second-order desire not to be manipulated.>® That
is, surely, a controversial view. But even if true, we may still distinguish between more or
less objectionable instances of persuasive advertisement. Intuitively, there seems to be a
difference between the kind of complaint potentially elicited by, say, an advertisement
for a perfume portraying Julia Roberts enjoying a luxurious cruise on the Seine River,
and that promoted by an advertisement for clothes produced in a Bangladeshi sweatshop
which depicts happy women sewing in their comfortable living rooms.

Happy cow messages mislead consumers in a way akin to this last example, and are
objectionable on similar grounds. Unlike the mere persuasive advertisement with Julia
Roberts, these two instances of commercial speech are especially problematic on auton-
omy grounds, for two reasons. First, they make it harder for individuals to act on the basis
of moral considerations that they are typically concerned with (e.g. human rights or ani-
mal welfare). Thus, they thwart consumers’ capacity to lead a life coherent with their
own values — what Enoch calls ‘autonomy as non-alienation’.>* Second, they make it
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harder for moral agents to think straight about their moral duties. In so doing, they thwart
their capacity for moral reasoning, which is a crucial aspect of autonomous agency.>” In
what follows, we analyse these two features.

The first problematic feature of happy cow messages is that they are likely to increase the
so-called value-action gap, that is, an inconsistency between our moral concerns and our
behavior.?® In this case, the gap arises between concerns with animal welfare, human
health, and the environment — which individuals regularly report — and the consumption
of industrial animal products — whose production is, as seen, detrimental for animals,
human health, and the environment. In doing so, happy cow messages mislead consumers
toward decisions at odds with their own, self-reported values.

Unquestionably, consumers often evade meat-related cognitive dissonance by actively
avoiding its triggers, such as the presence of vegetarians, or by rationalizing their behavior
— for instance, by blaming the industry or diminishing their individual responsibility.>”
Despite this, consumers’ value-action gap can be externally promoted, and, quite plausibly,
happy cow messages do just this, in at least two ways.

First, by obscuring important information, happy cow messages make it hard for con-
sumers to detect plausible gaps between their values and behavior, thus precluding cognitive
dissonance. Consumers often ignore many of the impacts of the animal industry,’® and
rarely have time to scrutinize the production processes of the goods they purchase. Happy
cow messages not only fail to correct this ignorance; inasmuch busy consumers rely on
advertisements and packaging as informational shortcuts, they can amplify it even further.

Additionally, happy cow messages sustain the value-action gap by providing consumers
with ready-made rationalizations that help them reduce the costs of acting against their
own values. Typically, happy cow messages do this by offering inaccurate or partial infor-
mation, or by using misleading images and logos that encourage perception of the con-
sumption of industrial animal products as compatible with caring for animals, the
environment, and our health. For instance, when a carton of milk (whose production
followed no specific ethical or environmental standard) portrays happy cows pasturing
on a hill, consumers can more easily disconnect the action of buying that carton from their
moral concerns about animal welfare and the environment, just as it would be easier to
disconnect their concerns about human rights from the action of buying clothes produced
in a sweatshop if those clothes were advertised with images of happy knitting women.>®

That happy cow messages sustain the action-value gap is important, normatively speak-
ing, not merely because that frustrates a second-order desire not to be manipulated, but also
because by maintaining a schism between our moral concerns and our actions, they thwart
our ability to live according to our values and commitments. This reveals a crucial difference
between happy cow messages and Julia Roberts’s boat trip on the Seine. While the latter
might lead us to buy something we did not plan to buy, it does not typically nudge us toward
living in stark contradiction with our own values, as happy cow messages do.

The second problematic feature of happy cow messages is that they Ainder our ability to
identify and comply with our moral obligations. In particular, happy cow messages hinder
our ability to discern and comply with duties to make or avoid certain market choices. Let
us explain this a bit more.

It is widely assumed that we have a general moral duty to refrain from contributing to
avoidable and unjustified harms. Plausibly, this entails that contributing to harming sen-
tient beings, human or not, is prima facie objectionable: absent a compelling justification,
we should not bring about harm, either directly or indirectly. As seen above, and even
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though we may disagree about the details, the animal industry arguably causes a non-
negligible amount of unjustified harm to animals,*® the environment, and other humans.
Thus, we have a prima facie obligation to abstain from contributing to these harms.

This does not necessarily imply, however, that consumers have a duty to abstain from
consuming any industrial animal product. Between a general, prima facie obligation to
refrain from contributing to unjustified harm, and an all-things-considered, particular obli-
gation not to consume any animal product, there is a gap that is not always easy to
bridge.*! For low-income consumers, for example, adopting a nutritionally appropriate
plant-based diet might be economically prohibitive. Under such circumstances, the gen-
eral duty not to bring about harm might not translate into a general duty to not consume
animal industry products.*?> More controversially, some authors have argued that, given
how the animal industry works, individuals do not typically have a duty to abstain from
consuming animal industry products — as their individual consumption choices are
extremely unlikely to influence production patterns, even marginally.*’

All this suggests that whether a consumer has a specific obligation not to buy industrial
animal-based products depends on many factors. Consumers’ material circumstances
may render harmless choices unaffordable. Contrarily, having influence on the industry,
benefiting from the harm, or having voluntarily adopted a particular role as an activist,
may strengthen the duty to abstain.** Simultaneously, consuming animal products per-
missibly becomes harder as the suffering involved in production increases.

We do not here seek to adjudicate between these factors. What matters is that, by obfus-
cating the facts on the ground, happy cow messages obstruct our ability to think through
these morally relevant factors. Since being able to think through one’s moral obligations is
part and parcel of what autonomy means, happy cow messages make the exercise of auton-
omy substantially more cumbersome — perhaps sometimes even completely impossible.
Hence, happy cow messages limit our capacity to act as autonomous agents, that is, as
individuals able to suitably identify, and fulfill, their moral obligations.

Three issues are worth flagging before moving on. First, our argument does not assume
that only harmless choices are autonomous. As noted, autonomous agents might realize
that their circumstances render the obligation not to harm inapplicable. Moreover, our
argument does not assume that only morally acceptable decisions are autonomous. If a
consumer engages in moral reasoning and reaches a wrong conclusion, or if she reaches
the right conclusion but fails to act accordingly, we might still consider her decision auton-
omous. Here the argument clearly departs from the previous one, which focused on con-
sistency between our behavior and our moral beliefs. In that case, the worry was that
happy cow messages prevent consumers from acting pursuant to their moral beliefs. Here,
in contrast, we focus on our ability to identify our actual moral duties, so that we can act
accordingly (even if we do not). The main worry, then, is that happy cow messages impede
consumers from reasoning under epistemically favorable conditions about their moral
obligations in contexts in which obligations of the sort are likely to arise.

Second, some may worry that our argument overextends. Everyone could claim regula-
tions facilitating their moral reasoning by appealing to any general duty, no matter its nature
or source. For instance, religious believers bound by religiously grounded obligations to
abstain from certain products (e.g. non-kosher ones) may demand that commercial speech
always clarify whether products comply with their religious standards, so they can autono-
mously reason whether they can permissibly consume them. Other consumers might demand
similar restrictions by appealing to their particular moral commitments. If our argument
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validated all these claims, it would warrant unlimited restrictions: the interest in being able to
reason about any putative moral duty would always justify speech regulations.

As acknowledged above, our argument can indeed apply to other cases — perhaps, i some
cases, it might even justify requiring explicit labeling of non-kosher products. However, its
scope can still be limited in several ways. One might, for instance, restrict the kind of duties
one can appeal to — to valid moral obligations, for instance, or, less restrictively, to publicly jus-
tifiable duties. Simultaneously, one might appeal to how pervasive misinformation is — note
that commercial speech does not typically mislead consumers about products’ kosher cre-
dentials. Alternatively, one may focus on how much autonomy is infringed, by setting a
threshold — as is usually done, for instance, with the harm principle, which does not imply
that the government can restrict any action that produces any amount of harm. We remain
noncommittal about the best way to restrict the range of acceptable cases, but it seems clear
that our argument is not inevitably over-inclusive.*’

Third, note that our arguments are not paternalistic. Typically, paternalistic interven-
tions aim at discouraging people from harming themselves, regardless of their preferences.
However, as noted earlier, our arguments are not motivated by concerns about the impact
of people’s consumption choices upon themselves, but by the worry that misleading
advertisements can bias autonomous decision-making. Thus, we defend regulations that
grant adequate opportunities for making informed, autonomous choices, not that morally
objectionable purchases should be legally sanctioned.

Someone might reply that, when regulations require animal industries to disclose the rel-
evant impacts of their products, consumers are paternalistically forced to confront this
information, even if they do not want t0.*® Although important, such a problem does not really
affect our arguments. Consumers might enjoy the opportunity to acquire the relevant infor-
mation needed to make well-informed market choices, as we advocate, while preserving
their liberty to ignore unwanted information if they want to. Regulations might, for instance,
discourage misleading content without compelling the provision of any information. Alter-
natively, compelled information might be offered discreetly — like nutritional food values,
which typically appear on the back of packaging. Importantly, though, here we concentrate
on justifying regulations for happy cow messages, without committing to any specific regu-
lation. As explained in Section 5, we leave open the question about which regulations are
preferable, which should be addressed later by considering concerns like those flagged here.

4. Free Speech Considerations

The above considerations support a pro tanto case for strengthening the regulation of the animal
industry’s commercial speech. As a pro tanto case, however, it is defeasible. Indeed, someone
might object that our view is unacceptable on free speech grounds. In this section we inspect
the three most popular rationales for freedom of speech — i.e. democracy, autonomy, and
truth — and argue that they fail to justify protecting happy cow messages. Indeed, we argue, they
strengthen our case.*’

4.1. Democracy

The democratic rationale, which states that freedom of speech is essential for a well-
functioning democracy, comes in two varieties. For some authors, free speech is a ‘safety
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valve’*® that facilitates the peaceful management of dissent, as it allows minorities to freely
express their opinions, thus offering them incentives to refrain from resorting to vio-
lence.*® For others, free speech enables citizens to be well informed about public issues,
and make competent and autonomous political decisions — for otherwise, the argument
goes, how could they know who to vote for, whether a politician is corrupt, or whether
to mobilize?>°

Although the democratic rationale gives us compelling reasons to protect free speech, it
cannot save happy cow messages. Briefly put, the above arguments only apply to political
speech —1i.e. contributions to public deliberation about common issues.’! Now, though the
line between political and nonpolitical speech is blurry, happy cow messages constitute a
paradigmatic case of the latter. As instances of commercial speech, they seek to convince
potential consumers to buy a product, and do not aim at contributing to any deliberation
about public issues (if that happens, it will be purely accidental).

Here, one may object that the ‘safety valve’ argument does indeed protect happy cow
messages: by allowing the animal industry to freely express their views, one may contend,
we are facilitating peaceful dissent. This objection, though, rests on a confusion. The
democratic rationale, to be sure, entails that the animal industry is entitled to defend its
interests in the public sphere. What it does not entail, however, is that it should be able
to do so via commercial speech. For the democratic rationale to protect happy cow mes-
sages, its defenders must make this further move. In the light of what we have said so
far, though, such a move is unwarranted.

If we focus on the second kind of democratic arguments — those emphasizing the impor-
tance of citizens being well informed — the case for protecting happy cow messages
becomes even weaker. For, as we saw above, happy cow messages do not inform citizens;
rather, they misinform them about the negative consequences of the animal industry. If
anything, this variant of the democratic rationale would justify a right of citizens to be
informed about the actual costs and implications of animal-based products, not a right
of the industry to mislead citizens.>?

4.2.  Autonomy

A second rationale for freedom of speech is autonomy. Despite their differences,>” all
autonomy-based arguments share the intuition that, without being able to express
themselves freely, individuals cannot develop their personality or make autonomous
individual choices. In Rawlsian terms, we could say that free speech is a necessary
condition for acquiring, revising, and pursuing one’s conception of the good. This
rationale provides an appealing defense of free speech, by tying it to values such as
personal development and flourishing. And yet, again, it cannot justify protecting
happy cow messages.

The reason is that restricting, or even prohibiting, happy cow messages would not nec-
essarily encroach upon people’s autonomy, as it would not prevent anyone from acquir-
ing, revising, or pursuing a conception of the good life. Animal industry advocates,
farmers, sellers, and consumers would remain free to reflect on how they want to live their
lives, including whether they want to cooperate with the animal industry. This is so
because, as noted above, regulating the animal industry’s commercial speech does not
preempt discussing (or even advocating for) the animal industry. What we oppose, then,
is not people’s autonomy, but a kind of speech that thwarts it.
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An objector might here reply that our proposal would severely hinder the capacity of
some (e.g. animal industry businesspeople) to freely engage in business and pursue a
business-related conception of the good life in which commercial activities play an impor-
tant role, and would thus be objectionable on an autonomy basis. It is not obvious, to
begin with, that restricting certain kinds of commercial speech thwarts a speaker’s auton-
omy, for, as Shiffrin notes, sellers are not primarily seeking ‘to express themselves as
human beings or ... contribute to an understanding of the world’. Rather, their speech
is ‘largely driven and limited by the expected benefit ... in terms of sales’.”*

But, even if it did thwart the speakers’ autonomy, it should be noted that theirs are not
the only relevant autonomy-based interests. As Scanlon famously argued, free speech pro-
tects not only the interests of speakers, but also those of audiences — to whom the speech is
addressed — and of third parties — who might be indirectly affected by speech despite not
being its intended addressees.”® The above argument narrowly focuses exclusively on
the autonomy of would-be speakers (i.e. the animal industry), disregarding the autonomy
of would-be audiences (i.e. consumers) and bystanders (such as fellow citizens, or society
at large). As noted above, however, happy cow messages arguably thwart the autonomy of
audiences, whereas their regulation (as instances of commercial speech) does not prevent
animal industry advocates from freely expressing their views in the public sphere. Thus,
when factoring in all the relevant interests, that of audiences in being able to make auton-
omous market choices seems to outweigh those of the animal industry’s speakers in
forming, revising, and pursuing a business-friendly conception of the good life, which
would remain protected anyways.

4.3.  Truth

Truth offers a third rationale for freedom of speech. In a nutshell, the argument holds that,
when ideas are left free to compete in the marketplace of ideas, true beliefs will become more
popular, eventually vanquishing wrong or incorrect ideas.’® For this to work, though, any
content, even if wrong or misleading, should be prima facie protected. Or so the argument
assumes.

This argument might be used to defend happy cow messages. After all, someone might
claim, what matters for the truth-based rationale is not whether the speech is truthful, but
whether it can be freely criticized in the marketplace of ideas. We believe this argument
fails, as the so-called marketplace of ideas only yields its epistemic benefits (i.e. truth)
under certain conditions,’’ two of which are absent in the communication of happy cow
messages.

First, the truth-based rationale assumes bona fide competition among ideas, with partic-
ipants engaging in an ongoing reasoned debate through which ideas are criticized, revised,
and — if needed — replaced. Commercial speech, however, is mostly unidirectional or, as
Shiffrin puts it, essentially ‘non-conversational’: it does not ‘invite a dialogue in which
the consumer may clarify exactly what was meant and what evidence the speaker relies
upon for his claims’.’® Certainly, consumers could try to engage in a reasoned debate
about happy cow messages with, say, a fast-food restaurant manager, but there is no guar-
antee that they will be responsive. Nor do they have any strong incentive to be so. This
leads us to the second missing assumption.

Second, the truth-based rationale also assumes that participants are honest truth-seekers —
i.e. that discussants are keen to accept the views proven to be more accurate, to discard
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their beliefs if debunked, and to act accordingly to the results of deliberation. In real life,
though, people do not always prioritize truth. Quite often, other interests prevail. The ani-
mal industry, qua economic agent, is chiefly concerned with profir-making — with truth-
seeking playing, at best, a secondary role. Otherwise, they would not hide their factories
from the public, nor lobby for ‘ag-gag’ laws that criminalize those who document what
happens inside those factories.’® The animal industry, then, not only lacks a strong inter-
est in the honest pursuit of truth, but often has an interest in its concealment.

The truth-based rationale cannot justify spreading happy cow messages, then, because
happy cow messages are not communicated in a context to which that rationale applies. If
anything, a concern with truth might justify quite the opposite, i.e. defending consumers’
interest in knowing the truth about the animal industry by protecting them from happy
cow messages. As noted, commercial speech is asymmetrical, with sellers having the
power to (almost) unilaterally present their messages to consumers. Unless the power of
sellers is limited through regulations, they may easily impose a distorted view of their
products. In the next section, we address how this situation might be rebalanced.

5. Plausible Regulations

So far, we have argued that protecting consumers’ autonomy may require restricting
happy cow messages, and that free speech grounds cannot vindicate this kind of content.
This, we concede, is a pro ranto argument. We believe, however, that it is strong enough to
start considering the further issue of how happy cow messages might be legally regulated.

In this section, we inspect some ways to strengthen the regulation of happy cow mes-
sages. Here, importantly, we do not defend any specific proposal, as that would require
a great deal of careful, context-dependent, empirical scrutiny, including specific, highly
complex normative trade-offs. This task is best left to lawyers, political scientists, and
lay citizens, among others. Our goal here, then, is to illustrate the importance of this task,
and lay some of the groundwork.

Broadly speaking, legal regulations might protect consumers from happy cow messages
by creating negative legal obligations for the industry nor to mislead consumers about rel-
evant facts about its products, or, more ambitiously, by creating posizive legal obligations
compelling the industry to disclose relevant information.® Considering these two general
lines of action, we can envisage various strategies to regulate happy cow messages, some
more stringent than others.

The harshest strategy is banning happy cow messages altogether. Regulations of this
kind are likely to be controversial, because the constitutional validity of content-based reg-
ulations is more easily challenged than that of content-neutral regulations. Hence, the via-
bility of these regulations might be limited in some countries. Moreover, there will often
be reasonable disagreement about whether a particular instance of commercial speech
counts as a happy cow message. In such cases, rather than suppressing speech, it might
be better for authorities to opt for regulations which defuse its misleading potential — for
instance, by requiring companies to include explicit disclaimers clarifying that the content
does not represent the nature of the product.

Less stringently, happy cow messages might be banned only in certain contexts where
audiences are presumably more easily misled. Think, for instance, of children, who are
generally more naive than adults. Protecting them from happy cow messages might
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require restricting this kind of commercial speech in areas surrounding schools or in cer-
tain media content for which children are the main audience (e.g. cartoons). Being based
on time, place, and manner, these regulations might find less opposition than the former.

A third option would be banning the use of fictional pictures or cartoons that misrepresent
the truth about the animal industry. Instead, or additionally, companies might be required to
display real images in their advertising and packaging, disclosing how their products are made
and what consequences they have. If so, for instance, consumers at the supermarket’s cheese
section would not see a laughing cartoon cow, which is the logo on Laughing Cow products,
but also (or instead) images of the real cows used to produce that cheese.

Fourth, the animal industry might be required to clearly and explicitly explicate relevant
aspects of its products, its production processes, or its impact. Thus, for instance, compa-
nies might be required to reveal the nutritional value of food in a clear way to make the
informational process easier for consumers. Similarly, the animal industry might be
required to explicitly disclose, say, the living conditions of animals, their rate of premature
death due to overcrowding, or the product’s environmental costs. Along these lines, for
instance, the German Ministry of Agriculture will require all animal products to include
information about the conditions under which animals have been reared.®!

Finally, a fifth strategy is requiring the industry to offer fact-based comparisons of its
products vis-a-vis their non-industrial alternatives. For instance, when an animal-based
hamburger is promoted, the company could be obligated to inform about vegan or eco-
friendly hamburgers of similar nutritional value, and to compare the environmental costs
(or the risks to human health, or the animal suffering) of each one. This kind of regulation
would allow consumers to grasp the disparate implications of goods with similar use value.

Of course, these strategies do not exhaust all the possibilities. As already stated, our
main purpose throughout this article has been to argue that happy cow messages should
be regulated. The previous suggestions are just some plausible, often compatible, strate-
gies to do so, all of them briefly sketched. It remains to be seen whether, and, if so, how,
when, and where, they might legitimately be implemented.

6. Conclusion

We have conceptualized happy cow messages as those instances of the animal industry’s
commercial speech which can predictably mislead consumers about its products’ negative
consequences. Happy cow messages, we have argued, thwart consumers’ autonomy in
two particularly problematic ways: by sustaining a value-action gap that fosters market
choices at odds with consumers’ reported concerns for animal welfare, the environment,
and human health, and by hampering consumers’ ability to reason about their moral
duties in the market. These hindrances to consumers’ autonomy, we hold, ground the
case for more comprehensive commercial speech regulation.

Could free speech considerations ground a moral right to spread happy cow messages?
When carefully inspected, we have argued, the concerns about democracy, autonomy,
and truth that justify free speech protections fail to grant protection to happy cow mes-
sages. Indeed, they seem to call for stronger regulations to protect consumers’ autonomy.
Considering this, we have tentatively explored some ways in which commercial speech by
the animal industry might be regulated to defuse the misleading potential of happy cow
messages.
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As we pointed out earlier, ours is a pro tanto argument. What we should do, all things
considered, will depend on whether our opponents can propose a compelling defeater.
The burden of proof, we conclude, now falls upon them.
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